.

*

- help in overcoming the same prob-

" lem. Both men came through like

* champions and became successes. Of
the horse, the less said the better.

Of the many outstanding events
of His Lordship’s life there is one
that typifies all of the qualities I
have mentioned. In 1971 the in-
mates of Kingston Penitentiary riot-
ed, took hostages, and made de-
mands that perceived grievances be
remedied. The inmates demanded.
their remedies and immunity from
prosecution, or the hostages would
be harmed. The authorities de-
manded that the inmates surrender
and deliver up the hostages, or they
would storm the prison. The reply of
the inmates was that if the armed
forces surrounding the prison moved
in, the hostages would be the first
to die.

A citizens’ committee was
formed, hoping to assist in the cri-
sis. There was one man the inmates
requested to head that committee,
one man they knew they could trust
and they knew the authorities
would respect. Through the correc-
tional services, they requested Ar-
thur Martin.

He dropped everything he was
doing and rushed to Kingston to do
his duty. Not a word was said about
payment, and none was ever paid.
He entered the prison with no assu-
rance that he would not be taken
hostage and subsequently killed if
no resolution resulted. He was loyal
to the inmates in his efforts to re-
solve their grievances and loyal to
the prison authorities to achieve a
solution without further bloodshed.

His main concern was that a nas-
ty situation be resolved without the
killing of hostages or inmates. After
days and nights of meeting with
correctional authorities and - in-
mates, a result was ultimately
achieved. The riot ended and the
hostages were released. He assured
the inmates responsible that they
would be properly represented if
charged. When charges were laid,
he personally prevailed on senior
members of the criminal bar to un-
dertake the defence.

My Lords, a man may be meas-
ured by how those who know him
speak of him, and the breadth of
the spectrum of those people. In the
life of Justice Martin, that spectrum

includes, on the one hand, the Chief
Justice of the United States Supreme
Court, with whom I suspect he had a
quiet drink and conversation in his
chambers in Washington; and, on
the other hand, an aging Irish farm
manager with whom His Lordship

had a quiet scotch and a homey talk
at his kitchen table. When speaking
of His Lordship, both of these men
used the same words. Both referred
to him as “my very good friend Ar-
thur.”
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Thin-Skull Claims:
Recovery for Accident
| Neurosis

Hillel David

hose of us whose practice in-

volves personal-injury claims
have seen a large increase in “acci-
dent neurosis” claims in the past
several years. These are claims in
which the plaintiff’s complaints
are significantly more serious than
the objective physiological injuries
(if any) that occur. In many such
claims, the complaints are so unusu-
al as to warrant the description “bi-
zarre.”! In one case, the word “gro-
tesque” was used.? Such claims are
now attracting very substantial
damage awards.® The fundamental
nature of the accident-neurosis
claim—as a type of “thin-skull”
claim—has been recognized and
commented upon in some cases, but
few commentators have gone on to
consider or apply the principle in-
volving the standard of evidence
that ought to be required to prove
such claims and that flows natural-
ly from this categorization. Other;

matters, including evidentiary, |’

damage assessment, and policy con-
siderations in the context of an accit
dent-neurosis claim, are considered
as well in this article.

Hillel David, Thomson, Rogers,
Toronto.

Accident Neurosis as a Type
of Thin-Skull Claim

The unusual reaction of the acci-
dent-neurosis plaintiff is what
makes him or her a thin-skull
plaintiff. Very few persons have
the sort of complaints made by such
plaintiffs after their involvement
in minor accidents that cause few or
no physical injuries. It has been said
that “there is no difference in prin-
ciple between an egg-shell skull and
an egg-shell personality....”4 Other
cases have commented on the fact
that this is the type of case that
falls within the principle that the
wrongdoer must take his victim as
he finds him,? and that the accident
neurosis claim is a type of thin-
skull claim.t In one case, it was even
termed an “unusual type of thin
skull,”” indicating that it is a rarity
among rarities.

The Requirement for
Stricter Proof in Certain

~ Circumstances

It is trite to say that the standard
of proof required in civil cases is
proof on a balance of probabilities.
In some circumstances, however, the
degree of proof required is higher.
Perhaps a more accurate way of put-
ting it is to say that proof with a
greater probative value than would
otherwise be necessary is demand-
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ed. There was controversy for a time
on the question whether the stan-
dard of proof required in such cases
constituted a third standard, some-
where between the ordinary civil
standard and that required in crimi-
nal prosecutions. It is now settled,
however, that there is no third
standard; rather, the civil standard
applies, subject to the principle
that circumstances may make it

more difficult to satisfy that stan-

dard, by creating a demand for evi-

dence having greater probative val-

uel

The circumstances that demand
such evidence have been classified
into two groups: allegations of a se-
rious nature, and allegations that
are inherently improbable. It is ar-
guable that the latter constitutes
the only true basis for the require-
ment for stricter proof, because it is,
in large part, the foundation of the
former. It is also valid to say, how-
ever, that another part of that
foundation is the disinclination to
make a finding involving a determi-
nation of moral turpitude in the ab-
sence of convincing evidence, apart
entirely from the unlikelihood of
the truth of the allegation. That
observation is not relevant for the
purposes of the issue here being con-
sidered.

There are numerous authorities
for the first proposition, and some
descriptive statements are the fol-
lowing:®

Many great judges have said
that, in proportion as the crime is
enormous, so ought the proof to be
clear. So also in civil cases. The
case may be proved by a prepon-
derance of probability, but there
may be degrees of probability
within that standard. The de-
gree depends on the subject mat-
ter. A civil court, when consider-
ing a charge of fraud, will
naturally require a higher degree
of probability than that which
it would require if considering
whether negligence were esta-
blished. It does not adopt so high
a degree as a criminal court, even
when it is considering a charge of
a criminal nature, but still it does
require a degree of probability
which is commensurate with the
occasion.1?

..like any civil case, may be
proved by a preponderance of
probability, but the degree of
probability depends on the sub-
ject matter. In proportion as the
offence is grave, so ought the
proof to be clear.!!

..the civil standard of proof on

the balance of probabilities is a

“flexible” one and...the graver

_ the issue involved, the higher is

% the degree of probability which
the court should require.!

Juries are invited and expected to
exercise their common sense on
problems of proof and credibility.
The ordinary direction on how to
determine the credibility of wit-
nesses, having regard to memory,
self-interest, opportunity to ob-
serve, etc., is largely one of com-
mon sense. Similarly, a proposi-
tion that the degree of
probability required in a civil
case must vary according to the
gravity of the allegation is one of
common sense, which a juror rep-
resenting the community would
instinctively or intuitively ap-
prehend.!®

So also with the second proposi-
tion there are supporting authori-
ties. Two descriptive statements
are:'4

The degree of proof required to
establish a fact varies according
to the probability of the fact.
Where the fact asserted is im-
probable, a high and convincing
degree of proof is required.®

The more unlikely or improbable
the allegation required to be
proved, the more cogent is the ev-
idence required to overcome the
unlikelihood or improbability.1®

The interconnection of the two bases
for the principle in question may be
gathered from the following state-
ment:

It seems to me that in civil cases
it is not so much that a different
standard of proof is required in
different circumstances varying
according to the gravity of the is-
sue, but, as Morris L.J. says, the

gravity of the issue becomes part
of the circumstances which the -
court has to take into considera-
tion in deciding whether or not
the burden of proof has been dis-
charged. The more serious the al-
legation the more cogent is the
- evidence required to overcome
the unlikelihood of what is al-
leged and thus to prove it.17

Examples of the situations or cir-
cumstances in which stricter proof
has been demanded are: an allega-
tion that a claimant under a will
killed the deceased;!® a petition for
divorcé on the ground of adultery;1®
an allegation that an employee
stole a vehicle or goods in a claim
under an insurance policy;?° an alle-
gation of arson in a claim under a
fire policy;?! an allegation of
breach of condition in an insurance
policy, amounting to crime;?? an al-
legation that leave to enter a coun-
try was obtained by fraud;? a fire-
fighter charged with corrupt
practice before a disciplinary
board;?* a claim for the rectlﬁcatlon
of a written instrument.?

The manner of proof required in
cases in which stricter proof is de-
manded has been described various-
ly as: cogent evidence;?® proof of a
more cogent character;?” cogent or
clear and convincing evidence;?8 a
high standard of proof;?® a high de-
gree of probability;3? a high and
convincing degree of proof;*! strong,
irrefragible evidence;3? strong, dis-
tinct, and satisfactory evidence;33
clear and unequivocal proof;?* strict,
satisfactory, and conclusive proof;3°
exactness of proof.3

The following statement by Buck-
ley L.J. is, to some degree, enligh-
tening;

I think that the use of a variety
of formulations to express the de-
gree of certainty with which a
particular fact must be esta-
blishedin civil proceedings is not
very helpful and may, indeed, be
confusing. The requisite degree of
cogency of proof will vary with
the nature of the facts to be esta-
blished in the circumstances of
the case. I would say that in civil
proceedings a fact must be proved
with that degree of certainty
which justice requires in the cir-
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cumstances of the particular case.
In every case the balance of prob-
ability must be discharged, but in
some cases that balance may be
more easily tipped than in oth-
ers.%”

This is a statement of a general na-
ture, analogous to that often made
when cases are distinguished, to the
effect that each decision rests upon

its own particular facts. It does help
in pointing out the flexibility of fhe
civil standard of proof,® but it fails
to highlight the necessity for proof
with greater probative value than
is required in the ordinary case in
those circumstances in which that is
demanded.

. Application of the Principle
to Accident-Neurosis Claims
All thin-skull claims are, by defini-
tion, claims involving damage or in-
juries that are unusual or unexpected
consequences of the wrongful act or
omission. They are, therefore, un-
likely consequences. That unlikeli-
hood ought to trigger the principle
that cogent and convincing evidence
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(the formulation that will be used
hereafter, there being no settled
formulation) is required to satisfy
the civil standard of balance of
probabilities. The more unlikely
the allegation, the more cogent and
convincing the supporting evidence
must be. .

Accident-neurosis claims are seen
as a variety of the thin-skull genus.
In other types of thin-skull claim,
there is usually no difficulty in
presenting cogent and convincing ev-
idence that the damage or injury is
genuine and that it was caused by
the wrongful act or omission. The
reason is that there is scientific evi-
dence on point. Examples are: a burn
causing cancer where the plaintiff
had a pre-malignant condition;* a
substantially aggravated injury
where the plaintiff was a hemo-
philiac;*? a prick of a finger causing
an infection that resulted in the de-
terioration of an eye that had been
subject to ulcers;%! a strain causing a
hernia in an area of congenital
weakness;#? frostbite suffered while
driving in England;*3 encephalitis
or toxic reaction occurring after an
injection of anti-tetanus serum;** a
coronary attack following a near ac-
cident in which the plaintiff had a
pre-existing but symptomless cardi-
ac condition.®

The accident-neurosis claim,
however, presents a different pic-
ture. The “scientific” evidence led
to support such claims consists of the
evidence of psychiatrists and psy-
chologists, which hardly deserves
that appellation. Nor is it accurate
to say that the opinions of such wit-
nesses constitute cogent and convinc-
ing evidence on the issue of genuine-
ness of the complaints.

The Role of the Expert
Witness

An expert’s opinion is admissible
to furnish the court with scientif-
ic information which is likely to
be outside the experience and
knowledge of a judge or jury. If on
the proven facts a judge or jury
can form their own conclusions
without help, then the opinion of
an expert is unnecessary. In such a
case if it is given dressed up in
scientific jargon it may make
judgment more difficult.4

Their duty is to furnish the judge




or jury with the necessary scien- In these increasingly litigious days,
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An expert witness, like any other
witness, may testify as to the ve-
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not the main purpose of his or her
testimony. An expert is there to
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The evidence of a physician stat- - A q that is within th . P
ing what a patient told him | The Evidence of Psychiatrists ence that is within the province o
about his symptoms is not evi- and Psychologists El}e medical profession, ‘anq that
dence as to the existence of the jurors do not need psychiatrists to

symptoms.®2 Psychiatrists and psychologists are tell them how ordinary folk who
: recognized as experts entitled to are not suffering from any mental

Before any weight can be given to | give opinion evidence,>* _although illness are likely to react to the

an expert’s opinion, the facts | the warning has been given that | stresses and strains of life.”5

upon which the opinion is based psychologists ought not to give evi- In considering claims for accident

must be found to exist.?
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neurosis, it is crucial to bear in mind
that there is a significant differ-
ence between the diagnosis of, for
example, a broken limb, and a disor-
der in which the symptoms are sub-
jective:57

The determination of the validi-
ty and the extent of a claim for
traumatic neurosis is largely de-
pendent upon the accuracy of the
history given by the claimant
and his family....58

I view [the plaintiff's] evidence
with respect to his complaints as
crucial in a case of this kind
where the subjective complaints
of the plaintiff are a most signif-
icant factor in determining the
extent of injury, and such exagger-
ation can materially, and in this
case, I conclude, did materially
mislead the treating physi-
cian.®

Thus, the first matter of caution
to be kept in mind regarding the ev-
idence of these experts is that it is
largely based on the self-serving
statements of the plaintiff,0 and
unless the truth of those statements
is independently proved by cogent
and convincing evidence, the opin-
ions expressed by these witnesses
carry virtually no weight. Admissi-
bility does not incorporate proba-
tive value.®! Put another way, the
evidence of such witnesses is depen-
dent upon, rather than confirmatory
of, the truthfulness of the plain-
tiff’s allegations and complaints.6?
The expertise of these witnesses is
not that of determining credibili-
ty,%3 but rather of diagnosing and
treating conditions they assume to
be genuine.

A symptom often pointed to in
such cases as constituting an objec-
tive sign that confirms the plain-
tiff’s subjective complaints is muscle
spasm. Evidence given in a recent
decision, and apparently accepted,
indicates that “voluntary spasm,” a
deliberate tightening of the mus-
cles, is indistinguishable from
spasm caused by a true injury.6

The second cautionary matter re-
garding the evidence of psychia-
trists and psychologists involves
the “scientific” nature of their con-
clusions and opinions.

Evidence that may be character-
ized as speculative has very little,
if any, probative value.®®In consid-
ering whether electroconvulsive
therapy causes brain damage, it
was said in one case that the evi-
dence put before the court was ei-
ther speculation or possibilities.® Is
the evidence of a psychiatrist or
psychologist, particularly regard-
ing the genuineness of the com-
plaints and prognosis, any more con-
¥incing? The comment has been
made that medicine is far from an

_exact science,®’” and this is all the

more true for psychiatry and psy-
chology. In 1911, the “mysterious re-
lationship” between the nervous
system and the body was described
as an “abstract subject which...has
baffled the scientists for ages.”®8
More recently, a decision referred to

testimony that psychological test- .

ing for neurosis can be manipulated
by the patient.%®

Lord Bridge said that “psychiat-
ric science is far from being an exact
science,””? but that “for too long ear-
lier generations of judges have re-
garded psychiatry and psychia-
trists with suspicion, if not
hostility. Now, I venture to hope,
that attitude has quite disap-
peared.””! With respect, the suspi-
cion (although certainly not any
hostility), was well warranted, at
least in so far as evidence relating
to genuineness and prognosis is con-
cerned.

It is open to question whether
psychiatry can be considered a
science at all.’? Objective verifia-
bility of the conclusions and opin-
ions of psychiatrists and psycholo-
gists is noticeable by its absence.
There is furthermore literature in
the field itself that seriously ques-
tions the existence of any particular
expertise on the part of such persons
to detect malingering,”3 or to distin-
guish between genuine and simulat-
ed amnesia in criminal cases’
(memory problems are a complaint
regularly made in accident-neurosis
claims). In the matter of the genu-
ineness of complaints, at least, com-
mon sense and the normal tests of
credibility are far more important
considerations than the opinions of
such “experts.””

- If the plaintiff's complaints are
genuine, the psychiatrist and psy-

chologist have the expertise to di-
agnose the nature and extent of the
condition and to recommend treat-
ment for it. They do not, however,
have any expertise on the initial is-
sue of genuineness, and it is unlikely
that their opinion as to prognosis is
much more than speculation.

Apart from the above, a third
cautionary matter should be kept in
mind: the absence of impartial ob-
jectivity that all too often charac-
terizes the evidence given by such
specialists.” It has been said by a
distinguished law professor at
Stanford that “psychiatric testimo-
ny is so unreliable and up for sale to
the highest bidder that it is a na-
tional scandal.””” The appearance
of the same small group of psychia-
trists and psychologists in court on
behalf of plaintiffs (and defen-
dants”®) is a disturbing confirmation
of the manner in which counsel
“work up” this type of claim, using
witnesses who are, in effect, “hired
guns.” This unfortunate impression
is bolstered by the rule, at least in
Ontario, that the plaintiff need not
disclose the report, or even the
name, of a non-treating specialist,
which effectively condones special-
ist-shopping.”®

A fourth cautionary matter—
that uncontradicted or uniform evi-
dence, including that of experts,
need not necessarily be accepted—is
discussed below.

The Evidence of the Plaintiff,

His Family, and Others

Apart from the evidence of psychi-
atrists, psychologists, and the
plaintiff himself, the evidence led
to support a claim for a¢cident neu-
rosis is usually that which shows a
“before and after” picture. Normal-
ly this is achieved via the testimo-
ny of family, friends, neighbours,
and co-workers, or some combination
thereof.

The evidence of the plaintiff of-
ten can be’demonstrated to be exag-
gerated. Rather than counting this
against the plaintiff's credibility,80
however, judges often accept the ex-
planation that this is merely a
symptom of the condition. But this
places the cart before the horse. Un-
less the plaintiff has proved, to the
required standard, that he or she

-
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does not appreciate the difference
petween truth and exaggeration,
the latter should be viewed as de-
tracting from the probative value of
the plaintiff’s evidence. Similarly,
a plaintiff who “has moved from
hysician to physician for no ap-
arent reason”8! ought to be accord-
ed lower credibility.

The evidence of family, friends,
neighbours, and co-workers,
presenting the “before and after”

icture, is based on the plaintiff's
own attitude, conduct, and com-
plaints. As such, it is fairly analo-
gous to the rule against past consis-
tent statements, which precludes
the elicitation from witnesses of
past self-serving statements.’? An
exception to that rule, however, is
the calling of such evidence to show

hysical, mental, or emotional con-
dition.83 Thus, while this type of
evidence clearly is admissible, the
fact that it rests on a self-serving
foundation is a factor that ought to
be considered in determining the
weight accorded to it.

Another matter that deserves
closer consideration than it has
been given in many cases is the
weight to be accorded to evidence
that is uncontradicted or uniform,
whether the evidence is expert or
otherwise. Expert evidence must be
weighed in the same way as any
other evidence,®* and merely be-
cause it is uncontradicted or uniform
does not mean that it must be ac-
cepted or accorded any particular
weight.85 In one case, what was de-
scribed as “cogent and unanimous
psychiatric and psychological evi-
dence” that was against the plain-
tiff was rejected, and the plaintiff
was awarded a large judgment.8
There is no reason why the reverse
ought not to occur as well.

The evidence of family, friends,
neighbours, and co-workers is usual-
ly uniform, and often uncontradicted
as well. The means by which a de-
fendant normally seeks to contra-
dict such evidence is via surveil-
lance evidence, but it is often
difficult to obtain effective evi-
dence of that nature. The fact that
the plaintiff's evidence is then
completely or substantially uncon-
tradicted does not mean that such
evidence must be accepted, or that
1t ought to be accorded any particu-
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lar weight.?” “Uncontroverted testi-
mony need not be accepted as abso-
lute verity, especially when that
testimony is opposed to common
knowledge or human experience, or
is inherently improbable, unreason-
able, or unworthy of belief.”88 The
inherent improbability of the truth
of the “before and after” picture in
an accident-neurosis case has al-
ready been commented upon.

Cogent and Convincing
Evidence in

Accident-Neurosis Claims

For the reasons set out above, there
ought to be a requirement for cogent
and convincing evidence to prove
the genuineness of the complaints in
an accident-neurosis claim. The
more unusual and unlikely the com-
plaints in the context of .the acci-
dent on which they are blamed, the
more cogent and convincing ought
the evidence to be in order to satisfy
the required standard of proof. The
matter of causal connection is also,
of course, one that requires proof, but
if the plaintiff presents satisfacto-
ry evidence as to genuineness, the
temporal connection between the ac-
cident and the onset of symptoms
will normally suffice on the issue of
causation.?® However, the issue of
the acceleration of the condition

will still remain. Until recently, no
decision considered the link be-
tween the improbability of the al-
legations in this type of claim and
the requirement for stricter proof
that ought to result from it. A hint
in that direction is contained in a
1911 decision:

True it is, there is danger of simu-
lation, and in some cases of possi-
ble self-deception, resulting in
imaginary ailments and claims.
But in any and all cases they
must in the last analysis be re-
duced to questions of fact for the
court and jury to determine. The
danger from simulation or imag-
inary claims may call for the
closest and most exhaustive ex-
amination....”0

A much more recent statement,
which comes closer to the rule sug-
gested in this article, was made by

.McEachern C.J.S.C.

I am not stating any new princi-
ple when I say that the court
should be exceedingly careful
when there is little or no objec-
tive evidence of continuing injury
and when complaints of pain per-
sist for long periods extending be-
yond the normal or usual recov-
ery.
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An injured person is entitled to.~
be fully and properly compensat--
ed for any injury or disability
caused by a wrongdoer. But no one
can expect his fellow citizen or
citizens to compensate him in the
absence of convincing evidence—
which could be just his own evi-
.dence if the surrounding circum-
stances are consistent—that his
complaints of pain are true re-
flections of a continuing injury.9!

While these statements go part-
way to the application of the rule
regarding stricter proof in circum-
stance$ involving improbable alle-
gations, the time has come to apply
that rule fully to claims for accident
neurosis, which fully fit the normal
conditions for its application. It is
time to disregard the decisions in
which the proof of the genuineness
of the plaintiff's complaints has
been considered in the same way as
complaints for a broken bone, and in-
stead to “approach this claim with
the degree of scepticism with
which any trier of fact would ap-
proach it.”92

While the evidence on the issue
of the genuineness of complaints of
the plaintiff and of his or her wit-
nesses may satisfy the cogent and
convincing test in some circaumstanc-
es, it certainly ought not to be suffi-
cient merely because it may be un-
contradicted and uniform. The
evidence of psychiatrists and psy-
chologists ought to be given little or
no weight on this matter. The mere
recitation of complaints and the
witnessing of self-serving attitudes
and conduct should be viewed as be-
ing far from sufficient to satisfy the
test. Furthermore, in view of the
stricter proof required, evidence
that tends to discredit the plaintiff
generally or the genuineness of his
or her complaints in particular
ought to have greater effect than
usual, because it will make it that
much more difficult for the plain-
tiff to satisfy the heightened de-
gree of proof required.

Difficulty in meeting the stricter
proof required is not a ground for
awarding judgment in the absence of
that degree of proof.%




.

s

Acceleration of Condition

A negligent act that merely acceler-
ates the onset of a condition that
sooner or later would have occurred
in any event leads to liability only
for the damage suffered during the
accelerated period.?* Thus, if the
plaintiff has satisfied the onus of
proving that the complaints are
genuine, a relevant question is
whether he or she would have gone
on to the condition complained of
even had there been no accident.
Common sense tells us that if a mi-
nor accident that causes little or no
physical injury leads to serious
symptoms that are emotionally or
psychologically based, the likeli-
hood is that the plaintiff would
have suffered the same consequences
from the ordinary stresses and
strains of life.95 The less serious the
accident and physical injury, the
more likely it is that the problems
would have been experienced in any
event.

Thus, the statement that an argu-
ment regarding acceleration is noth-
ing more than speculation is incor-
rect. If the condition is genuine, a
more accurate view is that ex-
pressed by counsel for a plaintiff
who was awarded substantial dam-
ages in a recent accident-neurosis
decision. Counsel described it as a
“classic thin-skulled plaintiff case”
and said that the plaintiff was “a
time bomb just waiting to be hit by

__another motorist and the slightest

jolt produced a reaction out of all
proportion to what you would ex-
pect.”%7 A “time bomb” is one that is
very likely to detonate in the fore-
seeable future. While acceleration
has been considered in some of the
decisions,”® it deserves considerably
more attention in all cases of this
type, and common sense dictates
that only in rare cases ought there
not to be a substantial reduction in
the award on this account.

The Contingency of Recovery
In assessing damages, future contin-
gencies, whether positive or nega-
tive, ought to be considered unless
they are no more than speculative
or fanciful possibilities.99 While it
1s impossible to prove when a plain-
tiff with an accident-neurosis condi-
tion will recover, if at all, the same

may be said about the plaintiff's
case. It is impossible for the plain-
tiff to prove that he or she will con-
tinue to suffer from a certain condi-
tion for any particular time, or for a
lifetime.190 Difficulty notwith-
standing, the court must consider
this as a serious contingency, or al-
ternatively must carefully consider
the plaintiff’s evidence as to the
duration of the condition. Anxiety
that is essentially related to the
outcome of the litigation, rather
than to concern about the accident or
injuries, is not compensable.101

Policy Considerations
It is contrary to public policy to per-
mit the survivors of a person who
cominits suicide to benefit there-
from, unless the negligent act caused
a serious mental condition that ren-
dered suicide likely. It is the policy
of the law to discourage actions in
respect of suicides or attempted sui-
cides.1%? Public policy is not immuta-
ble, and, “at the margin, the bound-
aries of a man’s responsibility for
acts of negligence have to be fixed
as a matter of policy.”103

Seizing upon an accident as an ex-
cuse to avoid life’s responsibilities
ought not to be encouraged any more
than suicide is encouraged. In other
words, compensation ought not to be
awarded in such cases.!?

Summary
An accident-neurosis claim is a type
of thin-skull claim. The improba-
bility of the complaints alleged
ought to lead to the requirement
that the genuineness of the com-
plaints be proved by cogent and con-
vincing evidence. The more unlikely
the complaints in the context of the
accident and physical injuries, if
any, the stricter ought the proof to
be. :
Psychiatrists and psychologists
have no special expertise in deter-
mining the genuineness of com-
plaints and their evidence ought to
receive little, if any, weight on
that issue. The evidence of the
plaintiff, and that which shows a
“before and after” picture, rests on a
self-serving foundation. Even if such
evidence is uncontradicted and uni-
form, it is far from enough in itself
to satisfy the cogent and convincing

evidence test, unless the credibility
of the witnesses who present that
evidence, and in particular that of
the plaintiff, is clear.

If the plaintiff has satisfied the
onus of proof regarding genuineness,
the issue of the acceleration of his
or her condition ought to be consid-
ered. The less serious the accident
and the physical injuries, the more
likely that the ordinary stresses
and strains of life would have
brought on the condition in any
event. The contingency of recovery
also ought to be given serious consid-
eration, even though proof in that
regard may be extremely difficult.
Alternatively, the longevity of the
plaintiff’s condition deserves seri-
ous questioning, because proof of
that matter is equally difficult.

As a matter of policy, damages
ought not to be awarded to plain-
tiffs who seize on an accident as a
means of avoiding life’s responsibil-
ities. :
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